
Limitation of Liability

Limitation of Liability – Is a Sales or Supply Agreement really that “Agreeable”…  
to YOU? 

In this article we highlight the risks to you of entering into contractual relationships where customers or suppliers seek 
to restrict their liability and thus increase yours, through sales/supply agreements or terms and conditions. We will 
discuss why overlooking the liability terms in these “agreements” can increase your exposure and lead to possible issues 
with your insurance cover. 

The issues we discuss typically manifest themselves as a result of third party property damage (which may be 
accompanied by significant consequential losses), given that it is not possible to “contract out” of liabilities for injuries. 

Many people believe that “typical” contract conditions will be insured because they are commonplace or even, 
perhaps, may have been given this advice from their lawyers. Some companies may accept conditions for commercial 
reasons to win work without realising the exposure. We will discuss how your insurers may view these situations and 
that such contracts/conditions must be considered uninsured until accepted otherwise. 

Public/Products Liability (PL) Cover 

A Public Liability or Products Liability policy will provide cover for your legal liability for bodily injury to a third party 
or damage to third party property arising from your services supplied/work undertaken (Public Liability) or products 
supplied (Products Liability) in connection with your business (as described to your insurers). 

Different Types of Liability – Negligence/Tort and Contractual Liability  

Whilst a good number of PL claims involving third party property damage still involve contractual relationships, they 
are often considered on the basis of negligence. However, problems arise where a contract between parties changes 
the liability position of the relevant parties. For example:

• A large customer may request (or insist) that you agree their terms and conditions/supply agreement which 
include a requirement to indemnify them for all losses arising out of the contract/subject matter. Damage could 
be caused to a third party property and it is disputed as to whether you or your customer have been the negligent 
party. Your customer will seek to rely on the agreement to insist liability is passed to you, thereby increasing your 
liability. 

• A supplier seeks to restrict their liability to a certain amount, often to the value of the goods or services supplied. 
If you were found to be liable in a contractual chain, but your supplier was at fault, it is likely that it would not 
be possible to either pass the liability “downwards” or recover your liability. Again, your liability will have been 
increased.
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Tortious Liability 

A tort is a civil wrong that causes a claimant to suffer harm or loss. An example of a tort that you will often have 
heard in relation to insurance is negligence.

Contractual Liability 
This is liability incurred due to a contractual relationship. The contracting parties can fix the duties owed to each 
other by agreement. This often takes the form of one side imposing terms and conditions on the other or a sale/
supply agreement.



Reaction of insurers to increased 
Contractual Liability 

Contractual Liability Exclusion 

Most policies are likely to exclude contractual liability 
where that liability has been extended beyond the 
common law/tortious liability. Put simply, in the two 
examples above, you could find yourself in the position 
where your insurers decline to assist and thus you face 
having to deal with the claim yourself, which may 
involve litigation on certain claims.

Fair Presentation/Material Fact 

Even in the absence of a specific exclusion, an insurer 
may consider that they should have known about 
situations/contracts where your liability has increased. 
They might consider this a “material fact”.

You are likely to have heard your Aston Lark contact 
discuss material facts. These are easy to understand 
relating to things such as property. For example, it’s easy 
to understand that you should let us know if your fire 
alarm no longer works, as this increases the risk of fire 
and therefore increases the risk to your insurers. It is for 
the same reason that your insurers would want to know 
about increased liabilities in respect of PL cover, and as 
a Commercial policyholder you have a proactive duty 
at law under the Insurance Act 2015 to tell the insurers 
of material circumstances.

What should you do? 

Check documentation from customers, contractors, 
suppliers etc to see whether they seek to alter the 
liability position and seek our advice in relation to your 
insurance cover. This includes, but is not limited to, the 
following: 

• Sales/supply agreements 
• Any formal contracts
• Terms & conditions 

If you are in any doubt, you should get in touch with your 
usual Aston Lark contact. 

From a commercial perspective, you may have no 
control or influence over the clauses or terms that are 
contained within any of the above and it also may be 
the case that insurers are not prepared to extend their 
cover, even if advance disclosure is given. Therefore, 
on such occasions, the business opportunity may need 
to be weighed up against the risk and a commercial 
decision made.

If you are aware of any liability 
limitations discussed here, or have any 
queries at all on the subject, please get 
in touch with your usual Aston Lark 
contact. They will be more than willing 
to discuss this with you, approach your 
insurers where necessary, and advise 
you accordingly.
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